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JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION 
Sixty-fifth Report — “Explanatory Report in relation to Legal Profession Conduct Amendment Rules 2013” — 

Tabling 
HON ROBIN CHAPPLE (Mining and Pastoral) [10.04 am]: I am directed to present the sixty-fifth report of 
the Joint Standing Committee on Delegated Legislation in relation to the Legal Profession Conduct Amendment 
Rules 2013. 

[See paper 906.] 

Hon ROBIN CHAPPLE: Part of the role of the Parliament and its committees is to scrutinise the operations of 
the executive and any other bodies to which it delegates the role of making subsidiary legislation. Explanatory 
memorandums are important in assisting Parliament in performing this role by providing information on the 
purpose and operation of proposed legislation. If explanatory memoranda are deficient, this role, as well as the 
effectiveness of the system of checks and balances that forms part of the basis of the separation of powers in the 
Australian Westminster system of government, is significantly undermined. Also, committees are required to 
seek additional information from bodies making subsidiary legislation. This results in a delay in the scrutiny 
process, which could have been avoided had a sufficient explanatory memorandum been provided. This is not 
ideal given the tight time frames under which the Joint Standing Committee on Delegated Legislation operates to 
report to Parliament on subsidiary legislation.  

Parliament has delegated to the Legal Practice Board the role of making subsidiary legislation, pursuant to part 
17, division 2 of the Legal Profession Act 2008. As the delegator, Parliament is owed full disclosure and due 
diligence in the preparation of any explanatory memorandum by a delegate body. The committee was initially 
unable to properly perform its function in scrutinising the amendment rules because the explanatory 
memorandum provided by the Legal Practice Board was, in the view of the committee, deficient. The main 
deficiency of the explanatory memorandum was that it failed to adequately explain the rationale behind the 
making of some of the amendment rules. This is essential to enable the committee to perform its scrutiny role.  

The committee had a number of concerns with some of the exemptions introduced by the amendment rules, 
which have been raised with the Legal Practice Board. The responses provided to the committee did not initially 
allay the committee’s concerns. Although these concerns have now been allayed, considerable time was spent by 
the committee obtaining the information that, in the view of the committee, ought to have been in the 
explanatory memorandum.  
Although the committee moved on 23 October 2013 that the notice of motion to disallow the amendment rules 
be discharged from the notice paper, it still wishes to draw the inadequacy of the explanatory memorandum to 
the attention of the house by way of this explanatory report.  

Sixty-sixth Report — “Supreme Court Amendment Rules 2013” — Tabling 
HON ROBIN CHAPPLE (Mining and Pastoral) [10.07 am]: I am directed to present the sixty-sixth report of 
the Joint Standing Committee on Delegated Legislation in relation to the Supreme Court Amendment Rules 
2013.  

[See paper 907.] 

Hon ROBIN CHAPPLE: The Joint Standing Committee on Delegated Legislation took issue with the 
requirement in the amendment rules for “adequate reasons” to be given for a challenged administrative decision 
when a person makes an application for judicial review of that decision. The committee noted that in 1986 the 
High Court of Australia decided in Public Service Board of New South Wales v Osmond that there is no general 
rule of the common law or principle of natural justice that requires reasons, adequate or otherwise, to be given 
for administrative decisions. The committee formed the view that the amendment rules would, if allowed, 
change the common law by subsidiary means. However, any change to the common law begins with a policy 
decision of executive government and is ultimately debated in a bill before the Parliament. It is not within the 
remit of the judiciary to change the common law by subsidiary means. The committee was not persuaded by the 
arguments of the Chief Justice of Western Australia that the amendment rules constitute mere matters of practice 
or procedure. The committee formed the view that in this instance the boundaries of permissible rule-making 
have been exceeded and there has been an intrusion into the rule-making with respect to the substantive right of 
parties, in this case, the existing common law right of administrative decision maker not to give reasons for a 
decision. The committee therefore recommends the amendment rules be disallowed.  

Sixty-seventh Report — “Information Report in relation to City of Fremantle  
Plastic Bag Reduction Local Law 2012”— Tabling 
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HON ROBIN CHAPPLE (Mining and Pastoral) [10.10 am]: I am directed to present the sixty-seventh report 
of the Joint Standing Committee on Delegated Legislation—an information report in relation to the City of 
Fremantle Plastic Bag Reduction Local Law 2012. 

[See paper 908.] 

Hon ROBIN CHAPPLE: The local law is the first of its kind introduced by a local government in Western 
Australia, and possibly Australia, regarding the regulation of the use of plastic bags. The local law seeks to 
reduce the use of plastic shopping bags within the city by prohibiting retailers from providing single use plastic 
bags and requiring retailers to charge a minimum fee of 10c for each alternative shopping bag provided to 
customers, provided for in clause 6. The city seeks to justify the local law on the basis of waste reduction as well 
as to modify consumer behaviour for this purpose. The committee is of the view that the City of Fremantle 
Plastic Bag Reduction Local Law 2012 is, with the exception of clause 6, within the power of the Local 
Government Act 1995, under the committee’s terms of reference 6.6(a). 

The committee also recognises there are a range of views whether clause 6 of the local law is within the power of 
the Local Government Act 1995, has no unintended effect on any person’s existing rights or interests and 
contains only matter that is appropriate for subsidiary legislation, and sets out these views, consistent with its 
term of reference 6.4(b), for the information of the Legislative Council. 

The committee recommends that the Parliament take note of the range of views expressed in this report on 
whether the City of Fremantle Plastic Bag Reduction Local Law 2012 satisfies the committee’s terms of 
reference in its consideration of the notice of motion tabled by the committee to disallow the local law. 
 


	JOINT STANDING COMMITTEE ON DELEGATED LEGISLATION
	Sixty-fifth Report — “Explanatory Report in relation to Legal Profession Conduct Amendment Rules 2013” — Tabling
	Sixty-sixth Report — “Supreme Court Amendment Rules 2013” — Tabling
	Sixty-seventh Report — “Information Report in relation to City of Fremantle Plastic Bag Reduction Local Law 2012”— Tabling


